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 1.  TIME:  9:00   CASE#: MSC17-00650 
CASE NAME: KARR VS TRISTAR MANAGED CARE 
HEARING ON MOTION TO/FOR APPROVE PAGA SETTLEMENT FILED BY 
PATRICIA KARR 
* TENTATIVE RULING: * 
 
 Patricia Karr moves for approval of the settlement of her PAGA suit against Tristar 

Managed Care, Inc.   

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging violations of the Labor Code concerning 

failure to pay overtime, failure to provide accurate itemized wage statements, failure to 

reimburse required expenses, and failure to provide wages when due.  The matter was filed in 

2017, but was stayed while the parties arbitrated plaintiff’s individual non-PAGA claims.  It was 

settled with the assistance of an experienced mediator.  

There is a separate settlement between Ms. Karr and Defendant of her individual claims, 

which is not submitted to the court as part of the motion. 

The total settlement payment for the PAGA causes of action is $100,000.  Plaintiff 

proposes that the funds be allocated 1/3 to attorney fees ($33,333.33), $10,660.73 to litigation 

costs, and up to $4,000 for costs of the settlement administrator.  The remaining amount, 

$52,006.68, will be a PAGA penalty, of which 75% will be paid to the LWDA, and the aggrieved 

employees will receive 25%.  There are an estimated 11 aggrieved employees, and the funds 

will be allocated to them based on the number of pay periods they worked during the time in 

question. 

The settlement provides for checks to be mailed to aggrieved employees.  If checks are 

uncashed or returned, follow up measures will be taken.  If those efforts do not succeed, the 

checks will be sent to the State Controller pursuant to the Unclaimed Property Law. 

B. Standards for Review of a PAGA Settlement 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 

(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 

bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 

at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 

penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 

employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 

the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 
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underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that “a 

court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  

Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C. Application to this settlement 

Plaintiff asserts that the settlement is fair and reasonable, based on largely on general 
comparisons to other cases.  Plaintiff calculated that the maximum potential civil penalty was 
$225,000.  No information about the basis for the estimate or the actual issues in the case has 
been provided.  There is virtually no mention of the substantive issues in the case.  The 
complaint alleges that plaintiff was a “case manager” and, based on her duties, was 
misclassified as an “exempt” employee. (Complaint, Pars. 6-8.) This is referenced at one point 
in counsel’s declaration (Nordrehaug Dec., par. 7), but there is no discussion to enable the 
Court to analyze the substance enough to carry out its duty to assure that the settlement is fair.   

 The Court also has some concern about the breadth of the release.  Since the only 
factual allegation in the complaint relates to the misclassification of “case managers” as exempt 
employees, the parties should be clear that the settlement resolves only issues involving those 
facts.  

The Court also has some concern that the settlement of Ms. Karr’s private claims, if 
negotiated at the same time as the PAGA claims, could have affected the settlement of the 
PAGA claims. Disclosure of the circumstances of settlement of the private claim and the nature 
of its settlement could alleviate this concern. 

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action is 

may recover attorney’s fees.  Plaintiffs seek one-third of the total settlement amount as fees, 

relying on the “common fund” theory.  This theory does apply here, and counsel have offered 

substantial bases for the award, i.e., risk in a contingency case, significant litigation, and a good 

result.  While this case is not a class action, even a proper common fund-based fee award 

should be reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 

1 Cal.5th 480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to 

determine whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated 
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by means of a lodestar cross-check is extraordinarily high or low, the trial court should consider 

whether the percentage used should be adjusted so as to bring the imputed multiplier within a 

justifiable range, but the court is not necessarily required to make such an adjustment.”  (Id., at 

505.)  Counsel has provided such an analysis, identifying attorney time to date, and setting forth 

hourly rates based on the experience of the individual attorneys.  The lodestar thus calculated is 

$65,629.25.  Thus, the fee sought is about half of the lodestar, and appears on that basis to be 

reasonable. 

The litigation costs and settlement administration costs appear to be reasonable. 

D. Conclusion 

The matter is continued for supplemental briefing.  Counsel is to provide a supplemental 

submission describing the substance of the issues in the case, including the basis for the claims 

and the strengths and weaknesses of the case, and the circumstances and settlement of the 

private claim, in sufficient detail to enable the Court to determine whether the settlement is a 

reasonable resolution of the matter.  The submission is to be filed no later than September 3, 

2010, and the matter is continued to September 10, 2020, 9:00 a.m. 

 

  

  
 2.  TIME:  9:00   CASE#: MSC17-00650 
CASE NAME: KARR VS TRISTAR MANAGED CARE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Parties to appear (by telephone). 

  

 3.  TIME: 10:00   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
SPECIAL SET HEARING ON: INFORMAL DISCOVERY CONFERENCE SET BY 
REQUEST OF PARTIES ON 7/31/20 
* TENTATIVE RULING: * 
 
Parties to appear (by telephone). 

 

ADD ON 

 

4.  TIME: 9:05   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS HARMS 
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HEARING ON DEMURRER TO UD RES FORECLOSURE COMPLAINT OF NGC FUND I LLC 
FILED BY EDWARD CHRISTIAN 
* TENTATIVE RULING: * 
 
 
Edward Christian demurs to the complaint on the ground that Select Portfolio Servicing, Inc. 

failed to comply with various pre-foreclosure requirements of the “Homeowner’s Bill of Rights,” 

including, but not limited to, Civil Code section 2923.55(c).  While such claims would be relevant 

in an action for wrongful foreclosure, Mr. Christian has failed to establish either (a) that as a 

tenant and not a borrower he has standing to raise these claims; (b) these claims are relevant in 

an unlawful detainer, as opposed to an action for wrongful foreclosure; (c) that these defects 

arise from the fact of the complaint and therefore can be raised on demurrer. 

 The demurrer is overruled.  Mr. Christian has five days to answer.  

 
 

 

 

5.  TIME: 9:05   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS HARMS 
SPECIAL SET HEARING ON MOTION FOR ORDER TO STRIKE ENTIRE COMPLAINT  
SET BY COURT 
* TENTATIVE RULING: * 
 
 

Edward Christian moves to strike the complaint on the ground that it is not properly 

verified.  The verification is sufficient on its face, because Code of Civil Procedure section 446 

permits verification by an attorney when his or her office is in a different county from the client, 

and expressly provides that such a verification shall be on information and belief.  While such a 

verification may not be used as evidence at the trial, it is sufficient to allow the case to proceed.    

The motion is denied. 

 
 

 

6.  TIME: 9:05   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS HARMS 
SPECIAL SET HEARING ON CLAIM OF RIGHT TO POSSESSION-MITCHEL SMITH 
SET BY DEPT. 39 
 
Hearing vacated by the Court. 
 

 

7.  TIME: 9:05   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS HARMS 
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SPECIAL SET HEARING ON CLAIM OF RIGHT TO POSSESSION-EDWARD CHRISTIAN 
SET BY DEPT. 39 
 
Hearing vacated by the Court. 
 

 


